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§604.41

person may object to disclosure of in-
formation in the record by filing a
written motion to withhold specific in-
formation with the PO. The person
shall state specific grounds for non-
disclosure in the motion.

(c) The PO shall grant the motion to
withhold information from public dis-
closure if the PO determines that dis-
closure would be in violation of the
Privacy Act, would reveal trade secrets
or privileged or confidential commer-
cial or financial information, or is oth-
erwise prohibited by law.

§604.41 Standard of proof.

The PO shall issue a recommended
decision or shall rule in a party’s favor
only if the decision or ruling is sup-
ported by a preponderance of the evi-
dence.

§604.42 Burden of proof.

(a) The burden of proof of noncompli-
ance with this part, determination, or
agreement issued under the authority
of the Federal Transit Laws is on the
registered charter provider.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-
tion, request, or order has the burden
of proof.

§604.43 Offer of proof.

A party whose evidence has been ex-
cluded by a ruling of the PO, during a
hearing in which the respondent had an
opportunity to respond to the offer of
proof, may offer the evidence on the
record when filing an appeal.

§604.44 Record.

(a) The transcript of all testimony in
the hearing, all exhibits received into
evidence, all motions, applications re-
quests and rulings, and all documents
included in the hearing record shall
constitute the exclusive record for de-
cision in the proceedings and the basis
for the issuance of any orders.

(b) Any interested person may exam-
ine the record by entering the docket
number at htip:/www.regulations.gov or
after payment of reasonable costs for
search and reproduction of the record.

§604.45 Waiver of procedures.

(a) The PO shall waive such proce-
dural steps as all parties to the hearing
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agree to waive before issuance of an
initial decision.

(b) Consent to a waiver of any proce-
dural step bars the raising of this issue
on appeal.

(c) The parties may not by consent
waive the obligation of the PO to enter
a recommended decision on the record.

§604.46 Recommended decision by a
P

(a) The PO shall issue a rec-
ommended decision based on the record
developed during the proceeding and
shall send the recommended decision
to the Chief Counsel for ratification or
modification not later than 110 days
after the referral from the Chief Coun-
sel.

(b) The Chief Counsel shall ratify or
modify the PO’s recommended decision
within 30 days of receiving the rec-
ommended decision. The Chief Counsel
shall serve his or her decision, which is
capable of being appealed to the Ad-
ministrator, on all parties to the pro-
ceeding.

§604.47 Remedies.

(a) If the Chief Counsel determines
that a violation of this part occurred,
he or she may take one or more of the
following actions:

(1) Bar the recipient from receiving
future Federal financial assistance
from FTA;

(2) Order the withholding of a reason-
able percentage of available Federal fi-
nancial assistance; or

(3) Pursue suspension and debarment
of the recipient, its employees, or its
contractors.

(b) In determining the type and
amount of remedy, the Chief Counsel
shall consider the following factors:

(1) The nature and circumstances of
the violation;

(2) The extent and gravity of the vio-
lation (‘‘extent of deviation from regu-
latory requirements’’);

(3) The revenue earned (‘‘economic
benefit’’) by providing the charter serv-
ice;

(4) The operating budget of the re-
cipient;

(5) Such other matters as justice may
require; and

(6) Whether a recipient provided serv-
ice described in a cease and desist order
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